
 

 LEGAL OPINION ON THE PROSECUTION AGAINST DZHOKHAR TSARNAEV  

 

         I write to express my views while the trial in Boston is underway. Federal jurisdiction 

cannot be extended to the prosecution of Dzhokhar Tasrnaev in light of United States v. Lopez, 

514 U. S. 549 (1995), and views of Alexander Hamilton in The Federalist.  Congress has broad 

power to regulate commerce, but domestic crimes and use of weapons are generally reserved to 

the States. If there is sufficient evidence to prosecute Dzhokhar for murder and mayhem, he 

should and can be prosecuted exclusively by the Commonwealth of Massachusetts. But lay this 

point of law aside. Available evidence against Dzhokhar is insufficient in reason or law to 

prove that he committed the offenses charged. Such evidence actually proves that 

Dzhokhar is not guilty.     

 

       The formal indictment against Dzhokhar Tasrnaev (No. 13-CR-10200-GAO on the docket 

of the United States District Court for Massachusetts) was returned on June 27, 2013. The 

document is 74 pages long, and accuses Mr. Tsarnaev of heinous crimes, including many counts 

carrying the death penalty, on Boylston Street, in front of the Forum Restaurant, near the finish 

line of the Boston marathon on April 15, 2013. The most important portions of the indictment 

are paragraphs 6 and 7 which, read in themselves and in context, positively and unequivocally 

state that, acting in concert with his (now deceased) brother, Dzhokhar set down on the sidewalk 

one of two “black backpacks” which contained “improvised explosive devices,” these 

“constructed from pressure cookers, low explosive power, shrapnel, adhesive, and other 

materials.”  The indictment goes on to say that, after distancing himself, Dzhokhar detonated 

one of two bombs at about 2:49 in the afternoon, and that the bombs he and his brother placed 

and detonated each killed at least one person, and wounded scores of others.   

 

         Facts impossible for any informed and diligent observer to overlook show that this 

accusation, as framed with required specificity, cannot be true. I refer to what public 

surveillance videos recorded on the day of these crimes, what crime lab photos on the FBI 

website revealed shortly after these crimes were committed, what was disseminated by a key 

television report on the day after the event, and what was announced by the FBI chief in Boston 

shortly after the event.  I am not here discussing material which has been hidden from anybody 

or is subject to genuine dispute. I point to facts which the government and the mainstream news 

media of the United States have passed over in stony silence. The mainstream media have aided 

this prosecution by misleading omission of material facts and slanted reporting.  

 

       Public surveillance videos show Dzhokhar and his brother walking eastward on Boylston 

Street in the early afternoon on April 15, 2013. They are shown carrying backsacks typical of 

what American high school or college students use for carrying books and clothing. There are 

no unusual bulging, heaviness, or protrusions apparent. Dzhokhar’s brother is shown with 

straps over both shoulders. Dzhokahr is shown with a strap only over his right shoulder.  

Dhokhar’s backsack is fairly flat, not heavy laden, and light colored. Neither backsack 

carried by the Tsarnaev brothers is pictured as carrying a “black backpack” mentioned in 

the indictment.  These public surveillance videos and still frames taken from them have been 

used by the FBI  in order to identify the suspects in these crimes.  

 

       The FBI also published two crime lab photos of critical importance:  
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        One shows a bomb fragment after the explosions at around 2:49 in the afternoon on       

April 15, 2013.  

 

       The other shows a blown out backpack which was said to have contained one of the  

bombs, -- a black nylon bag with a characteristic white rectangle marking which is not 

even remotely similar to the backsacks carried by the Tsarnaev brothers as identified by 

the FBI in film from the public surveillance videos or still frames taken from them.  This is 

the “dark colored bag or backpack” which the FBI chief in Boston described in his press 

conference on the day after the explosions when he described what was carried by the guilty 

parties.   

 

        From the bomb fragment, what can be inferred about the size and shape of the 

pressure-cookers?  It so happens that ABC news nightline on April 16, 2013, gave a definitive 

report which included a statement of an investigative reporter who, illustrating and repeating 

findings of the FBI crime lab, held a standard pressure cooker of a kind used in American 

homes, and said that such kitchenware had used to make the improvised explosive devices that 

exploded at the Boston marathon on April 15, 2013. Such a pressure cooker, apart from the 

hard plastic handles, and visualized as a bomb, is made of heavy metallic material, and is  

about 8¼ inches high and about 9¼ inches in diameter, -- a fairly large and substantial 

piece, and very heavy if loaded with beebees, nails, and such like material as claimed by 

the FBI and referenced as “shrapnel and other materials” in the indictment.   

 

          From public surveillance videos used by the FBI to identify suspects, it is obvious 

that the backsacks carried by Dzhokhar and his brother shortly before the explosions 

could not have contained pressure-cooker bombs of this size. And, if such a device would 

have been squeezed into either backsack, it would have caused bulging or protrusions not 

observed in public surveillance videos which were used by the FBI to identify the suspects.   

 

        This much, without more, shows as conclusively as circumstantial evidence can prove 

anything in criminal litigation that the accused could not have placed and detonated a 

pressure-cooker bomb as alleged in the indictment.    

 

       There are also available and known public public surveillance videos and still frames made 

from such videos, these widely published, showing that paramilitary agents in uniforms of 

Craft International, near the crime scene and at the time of the explosions, were carrying 

large black backpacks including characteristic white rectangle marking, and plainly large 

enough to carry pressure-cooker bombs which the FBI identified as having exploded and 

caused injury and death at the Boston marathon. Pubic authority has not investigated these 

obvious suspects.  From the foregoing we may infer:  

 

       That there is no probable cause to support the indictment. From my knowledge of the 

evidence of this case, and from my general learning and experience, I am unable to understand 

how federal prosecutors could not be aware of this want of probably cause.   

 

       And that Dzhokhar Tsarnaev is not guilty as charged in the indictment.  From my 

knowledge of the evidence of this case, and from my general learning and experience, I am 

unable to understand how counsel for the accused could not be aware of the innocence of Mr. 

Tsarnaev.  -- John Remington Graham of the Minnesota Bar (#3664X), March 25, 2015.   
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